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Abstract: The issue of migration is a current topic in different European countries. In this paper,
we concentrate on the case of Switzerland. After the adoption of the Mass Immigration Initiative
on 9 February 2014, Switzerland is faced with a challenging task. It needs to implement the
constitutional mandate to manage migration autonomously, although Switzerland has a bilateral
free movement of persons agreement with the EU. We present an approach to a solution for
discussion. The basic idea is to maintain the principle of freedom of movement without fixed
quotas or national priority but with a safeguard clause for (statistically) exceptional situations.
An exceptional situation occurs if serious social, economic or political difficulties arise. As an
objective method to determine serious difficulties, we choose an excessive percentage in net
migration, defined on the basis of the situation in the EU/EFTA. If the net migration in
Switzerland is getting excessive, the safeguard clause could be called. In addition, we take other
factors into account such as the amount of the EU/EFTA foreigners and the labor market.

Keyworps: Immigration, Swiss-EU relations, EU-policy, EU Free Movement of Persons,
Safeguard Clause

Introduction'

Political Debate in Switzerland

The issue of immigration is a current topic in different European countries.” This is
especially also the case for Switzerland. The Swiss problem is twofold:

(1) The immigration rate in comparison with comparable countries is relatively high. As an
example, the percentage of foreigners in 2012 in Switzerland is 23% and the
immigration rate 1,9%. The figures in other countries are Austria 11% and 1,1%,
Belgium 11% and 1,3%, France 6% and 0.5%, Germany 9% and 0,7%, Netherlands
4% and 0,7% and Sweden 7% and 1.1%, respectively.” High immigration can lead to
— real or only perceived — problems, especially in densely populated countries.

' We thank the two anonymous reviewers for their valuable comments.

2 “Immigration policy is one of the most debated and controversial topics today. Whether in Switzerland or
elsewhere, the relationship between the “nation state”, its borders and its population is far from being settled”. A
statement that has already been made in 2001 in Lavenex (2001: 95 —118); see also, for example, Jopson (2014),
Grant (2014), and Warrell (2014).

3 Calculated with data from EUROSTAT (Statistical office of the European Union).
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(i) On 9 February 2014, the Swiss electorate had to vote on the initiative Gegen die
Masseneinwanderung® (“against mass immigration”, MEI). The initiative reached both
the required majority of Swiss voters (50.3%) and the majority of the cantons (14.5 out
of 23). The Swiss Constitution provides the possibility to change the constitution via
initiatives. This instrument is often used, which can be seen in the fact that the Swiss
electorate had to vote on 282 initiatives in the last 24 years (BFS 2014). The new
constitutional article 121a says that the stay of foreigners in Switzerland has to be
limited through ceilings and quotas and that treaties in contradiction with this new
article have to be renegotiated within a period of three years. This mandate eyes in
particular the bilateral agreement between Switzerland and European Union on the free
movement of persons (FMP), concluded in 1999, In other words, the Swiss
Government could be bound to introduce quotas in a renegotiated FMP Agreement.
The EU has emphasized at different occasions that it is not willing to negotiate such a
modification, as it would be in contradiction with the fundamental principle of FMP.
This incompatibility could lead to a denunciation of the FMP Agreement (by either
side). This act would then lead to the automatic denunciation of the 6 other bilateral
agreements’ plus most likely the Schengen-Dublin association agreement. Such
denunciations would shake up the fundament of the Swiss-EU relations.

These relations are of course more important to Switzerland, due to the differences in
size of the populations (in 2013: EU: 505,7 million; Switzerland: 8,1 million). However the
EU is also benefiting from good relations: The economic exchange between Switzerland
and the EU is 1 billion CHF per day (goods and services); Switzerland is the second most
important buyer of EU goods, the fourth most important supplier of goods, and the
second most important trading partner in services.® 1’190°000 EU citizens live and 264’000
EU cross-border commuters work in Switzerland while 442°000 Swiss live and only 17°000
Swiss cross-border commuter work in the EU.’

Due to the importance of the Swiss relationship with the EU, the current internal debate
is rather lively. According to the official voter’s information, opponents of the new
constitutional article were arguing that the initiative would not be compatible with the
bilateral agreements Switzerland-EU and predicted serious damage to the Swiss economy.
The proponents mainly emphasized the problems that arise by enlarging the Swiss
population each year by a city of the size of Lucerne. The discussion is now about how to
implement the new constitutional article. Essentially, there are two schools of thought: (a)
a strict literal interpretation and (b) a more flexible approach in the sense and spirit of the
Constitution. In the case of the second variant, the question then arises if the
constitutional text will have to be revised ex post or if the approval of the implementation
measures (law, treaty) by the parliament and — in case of a referendum — by the majority
of voters is sufficient.

4 BV Art. 121 and Art. 121a (new); UeBest Art. 197.9 (new).

5 Namely, the Agreements on technical obstacles to trade, public procurement market, agriculture, research, civil
aviation and overland transport.

©10% of the EU export of goods are going to Switzerland and 6% of the import of goods into the EU are
coming from Switzerland in 2013. 12% of the EU export of services are going to Switzerland and 12% of the EU
import of services is coming from Switzerland in 2013. Data from: European Commission, GD Trade.

7 Data from: Swiss Customs Administration (EZV), Swiss Federal Statistical Office (BFS) and Swiss National
Bank (SNB) and Statistical office of the European Union (EUROSTAT) (2012).
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Proposal for the Implementation of Art. 121a

We propose to implement the constitutional article based on 3 pillars

1) For Non-EU States: Fixed quotas and national priority;

2) For EU States: General freedom of movement without fixed quotas or a national
priority but with a safeguard clause for (statistically) exceptional cases (according to
our proposal here);

3) For Switzerland: Accompanying internal measures.

Accompanying measures can generally be divided into (i) measures that lower the
demand for foreign workers and (ii) measures that cushion possible negative consequences
of immigration. The measures (i) include, for example, incentive systems (such as taxes), a
better utilisation of labour resources (women, elderly workers, refugees), strengthening of
the education and training in understaffed professions® or adjusted policy regarding
attracting foreign companies. The measures (ii) include building laws, land use planning
or actual implementation of flanking measures (workers’ protection) and fight against
abuse.

The internal accompanying measures need to be carried out extensively and diligently so
as to prevent excessive net migration in the first place. Various proposals concerning the
accompanying measures have already been made (see, e.g., Schellenbauer 2014, Epiney
2014, Leimgruber 2014 or Eichenberger 2014). It is not the purpose of the present research
note to elaborate on these internal policy reform proposals, but rather on the external
aspects of the question.

Existing Research

Two fields of research are of particular interest to embed the current article in the existing
research:

1) the issue of migration, and
i1) the more general issue of the relation between Swiss and European legislation.

i) Current research on migration, in numerous studies, analyzes the relevant facts on
migration, explores the reasons for migratory movement, and describes integration. A
good overview of the recent literature in migration research and the Swiss migration
policy is provided by Lavenex and Manatschal (2014) or Piguet (2006). They include a
historical overview of the different phases in Swiss immigration policy and an analysis of
the Swiss migration policy in the area of tension between economy, society, international
norms and the general public, as well as the driving forces behind immigration policies.
A general overview of the EU migration policy is given by Boswell (2010). A more
specific analysis of the Swiss-EU relations and immigration is given by Koch (2006).
Also, various quantitative methods and models are used in migration research (e.g.
macroeconomic gravity models, human capital models, push and pull models; sece, e.g.,
Mayda 2010). Literature about the EU in the field of quantitative methods is mostly
focused on EU internal questions and often on the effect of the eastward enlargement
(e.g. Galgdezi 2011; Kahanec 2014). Questions about the bilateral relationships between
Switzerland and the EU concerning consequences on the labor market have also been
analyzed in depth (e.g., Favre 2013). Yet, to our knowledge, questions regarding

8 E.g. Motion SR16.6.14.
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quantitative restrictions of migration in a free movement of persons area have not been
addressed in scientific literature. This is what we would like to do in the following
paragraphs.

ii) Regarding the question of the relationship between Switzerland and the EU, various
analyses of the influence on Switzerland by the European Union, namely the European
integration process, are published in a recent issue of this journal and briefly assessed in
Lehmkuhl (2014). In particular, analyses of Europeanization are presented in the area of
legislation (Linder 2014; Jenni 2014) and policy-making (Gava 2014), while the concept
and consequences of differentiated integration are discussed by Schimmelfennig (2014).

The Idea of the Safeguard Clause Concept

Regarding the external aspect of the problem mentioned above, we would suggest to
change as little as possible to the basic concept of the Free Movement of Persons
Agreement (FMPA), and in particular not to abandon the principle of free movement.
We propose to simply modify the agreement by introducing a safeguard clause which
could, under certain predefined strict conditions, unilaterally be applied. Such a
modification could for instance be introduced in an Additional Protocol to the existing
FMPA.

The reasoning behind the safeguard clause is motivated by the intention to avoid big
increases of immigration which could cause economically difficult imbalances. This idea is
also inspired by (i) FMPA Art. 14(2)° ., a general clause in the event of serious economic
or social difficulties,'” and (i) FMPA Art. 10(4),"' the former safeguard clause which
allowed Switzerland to take measures restricting migration.

This proposition is about striking a balance between the two obvious possibilities of
either a strict interpretation of the constitution and a probable termination of the bilateral
agreements Switzerland-EU, or a complete revision of the constitution and no changes in
the bilateral agreements.

The safeguard clause would enable to take restrictions on the free movement of persons
in statistically exceptional situations. Exceptional situations occur if the net immigration is
excessive. We propose an excessive percentage in net migration of EU/EFTA citizens as a
reference value.'? To define excessiveness, we suggest to look at the average and the spread
of the relative (i.e. per permanent resident) net migrations in the relevant free movement

® FMPA Art. 14(2): In the event of serious economic or social difficulties, the Joint Committee shall meet, at the
request of either Contracting Party, to examine appropriate measures to remedy the situation. The Joint
Committee may decide what measures to take within 60 days of the date of the request. This period may be
extended by the Joint Committee. The scope and duration of such measures shall not exceed that which is strictly
necessary to remedy the situation. Preference shall be given to measures that least disrupt the working of this
Agreement.

19 In Switzerland this clause is often called “Ventilklausel”.

"' EMPA Art. 10(4): Notwithstanding the provisions of paragraph 3, the Contracting Parties have agreed on the
following arrangements: if, after five years and up to 12 years after the entry into force of the Agreement, the
number of new residence permits of either of the categories referred to in paragraph 1 issued to employed and
self-employed persons of the European Community in a given year exceeds the average for the three preceding
years by more than 10%, Switzerland may, for the following year, unilaterally limit the number of new residence
permits of that category for employed and self-employed persons of the European Community to the average of
the three preceding years plus 5%. The following year, the number may be limited to the same level.

12 Excessiveness shall not be defined according to Swiss sensitivities, nor should it be a fixed value. It should be
defined in relation to the situation in the EU/EFTA.
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of persons area. Our proposal is in line with what we would call a diplomatic/negotiation
engineering approach.'?

We suggest to consider the relative net migration of EU/EFTA citizens into the 32
States inside the EU/EFTA region as relevant population group. The migration of citizens
of State i into or out of the State 7 itself is not considered.'* The considerations and
calculations exclude citizens from third countries and its own citizens'® respectively as
these groups are not subject to the FMPA between Switzerland and the EU.

In the case of a normal distribution (Gauss distribution), the conventional sizes to
characterize the distribution are the mean value m and the standard deviation o, the latter
being a measure for the spread of the distribution. In statistical examinations reference is
often made to the x-fold standard deviation, x being any number, normally x € N,
typically 1, 2 or 3. For normally distributed data, 15.9% of the cases are above m + Io;
2.3% are above m + 2¢; and 0.1% are above m + 30.'°

If we consider hypothetically the distribution of the relative net migrations of the EU/
EFTA States approximately being normally distributed, we can easily define an illustrative
threshold value above which the relative net migration can be considered as excessive in
the form of m + x o. Figure 1 shows a histogram with the distribution of the 32 relative
net migration values averaged over the five-year period 2008-2012.'7 Note that all values
of the EU/EFTA citizens migration balance are equally weighted independent of the total
population or county size.

We will consider the onefold, twofold and threefold deviations in our calculations.
Although we believe the twofold deviation to be the most reasonable one. Why? In case of
a normal distribution we consider being in the top 16% of net migrations not yet extreme.
Therefore a onefold deviation of the mean value as a threshold value after which the
safeguard clause can be called upon does not seem that suitable. On the other hand, to
choose a threefold deviation of the mean value would mean that only 0.1% of the cases
would be considered very extreme and the safeguard clause could be barely ever be applied.
Hence, a twofold standard deviation seems to be a reasonable basis for a threshold value.

Therefore, we would suggest for the safeguard clause the mean value of relative net
migrations from EU/EFTA States plus 2 standard deviations. In case the data was
normally distributed this would mean that 97.8% of the cases are below this value which
means free movement of persons would be generally guaranteed and the safeguard clause
could only be applied in exceptional cases. Practically, only 1 or 2 of the 32 EU/EFTA-
States would have been over a threshold defined as above in the last 5 years.

13 By negotiation engineering we mean the application of a process by which a complex negotiation problem is
divided into sub-problems in order to make them easier to solve and the use of scientific or other methods based
on objective criteria to solve the mentioned sub-problems.

' In the results section, EUROSTAT raw data excluding the reporting State are used.

5 As an illustration: If a Portuguese leaves Switzerland to live in France, the absolute net migration in
Switzerland is lowered by 1 person in our consideration and is increased by 1 person in France. However, a Swiss
returning from Portugal to Switzerland is only counted in Portugal. Just as a Belgian leaving from New Zealand
to Switzerland is only included in our calculations as immigrant in Switzerland.

16 For a normal distribution ¢(x) : ["% ¢(x) = 0,841, ["* p(x)dx = 0,977, [ $(x) = 0,999.

17 The actual yearly data sets of the 32 States in the last 5 years clearly exhibits a single peak, while symmetry is
only approximately given (as expected with 32 values). Nevertheless, Figure 1 shows that the distribution of the
32 values resemble a normal distribution. Other measures (than the mean value and standard deviation) to
describe distributions of the relative net migrations could be the median, the spread, the range or quantiles (i.e.
concepts of descriptive statistics).

© 2015 Swiss Political Science Association Swiss Political Science Review (2015) Vol. 21(1): 76-98



Immigration and Swiss-EU Free Movement of Persons 81

Figure 1: Intra EUJ/EFTA migration balance per thousand residents (average over 2008-2012).
Indicated are the unweighted mean value m and the simple two-sided standard deviation a. The entry for
Switzerland (CH) is shown in black.
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Source of raw data: EUROSTAT

In addition, we will refine the formula for the threshold value and take other factors
into account, namely the quantity of EU/EFTA citizens and the macroeconomic
parameter of the labour market that we consider to be crucial to adequately model
political, social or economic difficulties.

Table 1 summarizes the unweighted mean values of the relative net migrations on the
one hand for all 32 States and on the other hand for 30 States whereas the two extreme
values (highest and lowest) are excluded, together with their twofold standard deviation
and the weighted mean values for the years 2008-2012.

Only Luxemburg and Cyprus exceed the value of Switzerland in the average over the
time period from 2008 to 2012. If we consider each year separately, Norway and
Liechtenstein had sometimes relative net migration values above Switzerland. The data
used for these statistics are listed in Table Al in the annex.'® Note that the mean value of
the relative net migrations of the EU/EFTA States does not have to be zero. This is the
case because the 32 migration balances of the different States are not weighted. On the
other hand, EU/EFTA citizens can emigrate from the EU/EFTA and EU/EFTA citizens
can return from non-EU/EFTA States. Further, persons from the reporting country are
not included in the migration statistics of their own country here.

'8 The data sets have gaps to some extent. Data records for immigration and emigration of EU27 citizens into
EU27 countries are almost complete for the period of 2008-2012. However, not all data are available for
Croatians and EFTA citizens, as well as migration into Croatia and EFTA States (neither collective EFTA data,
nor separately for Switzerland, Liechtenstein, Norway, Iceland). The following procedure was adapted throughout
the paper: if at least the data for the net migration of EU27 citizens exists in a certain year, the value is listed and
taken into account for the calculations of the mean value. If parts of the data for EFTA citizens and/or Croatians
exist, they are added into the calculation. If the minimum requirement is not met, i.e. no data is available for
EU27 migration, the respective State is not included in the calculations of mean value and standard deviation.
For the parameters that are specific for every State i (the quantity of EU/EFTA citizens and unemployment, see
below) the following rules were applied: if a value is missing for a State i during time t, it is set to 1 and State i
remains included in the analysis for time t.
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Table 1: Net migration per thousand residents of the 32 EU/EFTA States without third countries
and own citizens for every year and in average for 2008-2012.

2008 2009 2010 2011 2012 @ 08-12

Mean value m 2.8 1.3 1.9 2.2 1.9 2.0
(unweighted*) [32 States]

Mean value without 2.4 1.1 1.6 1.9 1.6 1.7
highest and lowest value [30 States]

Mean value (values 1.3 0.7 0.9 1.2 1.2 1.1
weighted by total population) [32 States]

Twofold standard deviation s [32 States] 8.4 5.7 7 8.3 6.8 7.2

Twofold standard deviation 6.8 3.5 53 6.2 3.8 5.1
without highest and lowest value [30]

Net migration of Switzerland 9.9 6.7 5.7 5.6 53 6.6

Note: *In the unweighted mean value all States are included independent of their total population or
size

Formula

Basic Structure

We define the relative (i.e. per permanent resident) threshold d; for a State i/ (Equation 1)
based on data of the preceding time interval 7. If the net migration of EU/EFTA citizens
in State 7 reaches this threshold, measures can be taken to limit migration to the threshold
value d;.

d=m+s (1)
5= x0 (2)

m is the mean value of the relative net migration of EU/EFTA citizens in the 32 EU/
EFTA States, s the x-fold standard deviation ¢ of these 32 values. We consider the cases
where x is equal to 1, 2 or 3. All values refer to the same time interval 7." The mean
value m is calculated as:

1 i I 3
" T34, (

I; is the absolute balance of the migration of State i of EU/EFTA citizens (excluding the
reporting State) and P; the permanent resident population. According to the principle of
the sovereign equality each State is taken into account for the mean value independent of
its size or population. Therefore, m is an unweighted mean. States such as Luxemburg or
Liechtenstein have the same weight here as States like Germany or Italy. This leads to a

19 From a mathematical point of view the following question is of interest: Assuming that in the relevant area all
States with a real migration above m+s would apply the safeguard clause. What would happen in the very long
run in the year 7, ( n—00)? Would there be the risk that in extremis the migration in the whole area ceases to
exist? This would only be the case if s was set 0. Then we could have a theoretical convergence of m to 0. As in
our case s is > 0, namely s = x o (x > 1), there is no imperative convergence of m towards 0.
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substantially higher mean value than a weighted average and increases the threshold. The
standard deviation is calculated as

Note that m and ¢ are independent of the index i, i.e.the same for all States. This means
that when the threshold value d; is calculated for State 7, then State i is also included in
the mean value and standard deviation. In our approach, we include all 32 States.
Alternatively, only the 31 other States would be taken into account for the calculation of
m and ¢ in the formula for State i. As this would make a cross comparison difficult, we
do not follow this approach. Our approach ensures an equal and fair starting point for all
States and considers the 32 EU/EFTA-States as parts of one areca and one distribution
with one mean value and one standard deviation enabling a cross comparison.

Additional Factors

Two more factors are added to this basic structure: the current quantity of EU/EFTA
citizens that already live in State 7 in relation to the average of all the EU/EFTA States o;
(not a flux value as m) and the macroeconomic parameter of the cyclical unemployment in
relation to the average of all the other EU/EFTA States f; (see definition, below).
Equation 5 summarizes the complete formula as it will be used in the results section:

d,' =m+ OCi[)),-S (5)

o; being a function of the quantity of EU/EFTA citizens and f; a function of the
employment market. In the following, the formula will be discussed in more detail and
finally illustrated based on data of the years 2008-2012.%°

The choice of the time interval t over which the threshold is calculated is chosen to be
1 year or 3 years. Multi-year averages smooth the calculated thresholds providing stability
and predictability. The interval could also be chosen according to economic cycles for
example.

Of course, the implementation of a variety of other factors are imaginable as well as
modified definitions of the factors in Equation 5.

o; — a Factor for the EU/EFTA Foreigners Quantity
The parameter o; is a function of the EU/EFTA foreigners quantity in the State i and
defined as:

o =—, if a; >a

a
a; (6)
o =1, otherwise

a being the unweighted average of the relative share of EU/EFTA foreigners of all EU/
EFTA States and «; the current relative share of EU/EFTA foreigners of State i in the

20 Raw data obtained from EUROSTAT (Statistical office of the European Union).
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time period 7. For each State 7 the ratio of foreigners is defined as
a4 == (7)

with R; being the number of EU/EFTA foreigners in State i and P; the permanent resident
population.

o; allows for a downward adjustment of the threshold value d; (o; < 1), The idea here is
that if a State X has already a large proportion of EU/EFTA foreigners compared to a
State Y while both having comparable percental migration flows from EU/EFTA citizens,
State X should have a lower threshold value than State Y. States with a very low EU/
EFTA foreigners quantity do not get “punished”, though, with an o; > [ (which could
become very big). In this case o; is set to 1.

p: — a Factor for the Cyclical Unemployment

pi is a function of the employment market. As unemployment is not defined equally in all
member States and to accommodate the different circumstances in the member States, we
focus on the cyclical unemployment (“konjunkturelle Arbeitslosigkeit”) u; ;). We define:

Ui = Ui — Uy (8)

;

with u; the current rate of unemployment of State i during period 7 and u,; the 10-year
average®' of the rate of unemployment in country i.°? We calculate the EU/EFTA average

of the cyclical unemployment iz, unweighted as:

We define the factor for the cyclical unemployment f3; as

1
= ifu; >u
p U+ (ur i — ) 8 ‘ (10)

p; = 1, otherwise
p: allows for a downward adjustment of the threshold value d; (0 < ; < 1).

Other Possible Factors
The parameters used in Equation 5 are chosen as we believe them to be the crucial factors
to determine serious social, ecological, economic or political situation. In order to
contribute to the discussion, we would like to stress that there are of course also other
factors which could be taken into account. As examples we mention the following factors,
although we do not believe them actually to be relevant.

If we include the possibility to collect more data, we could take into account additional
factors regarding the determination of “EUJEFTA foreigners”. In order to avoid a possible

2! We take u,; as an indicator of the structural, i.e. long-term unemployment.
22 We assume here that t < 10 years.
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distortion due to unequal naturalization conditions, one could envisage a calculatory
mechanism putting all foreigners on an equal footage. For such a case ¢ would be defined
as the years of the shortest naturalization period in the EU/EFTA area. In addition to
this, the formula would also allow to downscale the weight of foreigners that are already
living for a longer time in a country and have been integrated:

E
— e
ai:ae,i+Zay7i(l—; ) (11)
y=e

— e

With a,; the quantity of EU/EFTA foreigners that live less than e years in country i at
the time of the threshold value evaluation and a,, the quantity of EU/EFTA foreigners
living for y years in country i. e the minimal number of years of the waiting period for
naturalization in any EU/EFTA State. y the number of years that a EU/EFTA foreigner
is living in State 7 at the time of evaluation (y > e). E is the end of the calculation period
(after E years, a foreigner is not counted any more as foreigner; although, from a legal
point of view he still is not a national of the residence country).

Further, to counteract the problem of misuse of social welfare the introduction of a
factor for the potential of misuse is imaginable. This factor could ‘punish’ countries that
do not stringently combat misuse by setting the threshold value higher. National data is
missing here as well and there is no general criteria how to measure misuse.

Other parameters could be socio-economic, e.g. the social spending per person, or the
GDP. The regions on which the formula is applied (in our calculations States) could be
divided in smaller units. In Switzerland this could be for example the German, the French
and the Italian part. Furthermore, the population density could be included or the number
of foreigners from third countries, a factor that could be relevant in cases where the
overseas community is important.

Practical Application

Practically, the procedure could be as follows: every calendar year in January one would

calculate d-y with the data from the last year (t = 1) or the last 3 years (v = 3).
dey = ! zr: d (12)
CH — T - CH.)y

With d¢y, being the threshold value for the number of years y before the present year.
dcy would be the relevant threshold for Switzerland for the actual calendar year and
could be enforced unilaterally after the necessary procedural information exchanges and
consultations. The question of the exact modalities and conditions should be subject to the
negotiations. Basically, there are two options. i) without precondition: If the actual
percental net migration in the present year was equal or above the calculated threshold
dcy, the safeguard clause could be enforced. Switzerland could then limit the EU/EFTA
net migration in the current calendar year on the level of dcy to ensure that the calculated
threshold will not be exceeded further. Or ii) with precondition: the threshold could only
be implemented in the current year if the actual net migration of the last year (3 years)
was above the threshold in the previous year (3 years). In both cases i) and ii), the
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procedure would again be applied in the next year. The threshold could be bigger or
smaller compared to the year before, depending on the new data.

Results for the Intervention Threshold d;

In order to better assess the practical meaning of the results and to allow comparison with
other States we calculated the threshold values not only for Switzerland but for of all
countries in the EU/EFTA area.

Results for the Basic Structure (d;=m + )

To illustrate the range of values that our threshold formula can result in, depending on
the different factors included, we use recent data and calculate actual values for d; in
absolute numbers (i.e. d; multiplied with the total population P; of State i) for t = 1 year
and for t = 3 years.

The yearly values for dcy - Pcp for the years 2008-2012 according to Equation 1
range from 32°361-53°064 for s = lo, 54°336-85°047 for s =2c and 76’310-117°030 for
s =30 (while acy and PBcyg as defined in Equation 5 are 1; m and o are shown in
Table 1, Py is given in Table Al in the annex). If the calculated values for dey - Pey
are compared to the actual net migration of EU/EFTA citizens in the corresponding
following years (Table Al in the annex), the intervention possibilities for Switzerland can
be determined, i.e. when the actual net migration was above the calculated threshold.
Depending on the choice of the number of standard deviations applied in the formula,
Switzerland could sometimes have taken measures to restrict migration from EU/EFTA
States in the last years. Without taking into account any other factors (i.e. o and f),
Switzerland’s actual net migration was above the threshold calculated with the data from
the previous year in the case of s =1c in the years 2010 and 2011. The potential
intervention effect, i.e. the difference between the calculated threshold and the actual
data, would have been between 4% and 36% of the actual net migration of EU/EFTA
citizens in these years.

Results including o; and f3;

The factor for the EU/EFTA foreigner quantity, o; (definition see Equation 6) is
summarized for all EU/EFTA States in Subtable A2.1. Note that the calculated average is
unweighted®® and only considers EU/EFTA citizens. The effect of the exact definition of
o, i.e. the choice between weighted and unweighted means, as well as of the choice
between EU/EFTA foreigners and the total foreigners can be up to the order of almost 2.
In the case of Switzerland, the unweighted EU/EFTA foreigner factor is 0.34°* (weighted:
0.2%°), while the unweighted total foreigner factor is 0.4 (weighted: 0.3) averaged over the
years 2008-2012.

P Dt
24 Meaning that
unweighted EU/EFTA average.

25 Meaning that the relative share of EU/EFTA foreigners in Switzerland is & =5 times higher than the weighted
EU/EFTA average. The weighted ratio means the ratio of all EU/EFTA foreigners in the 32 EU/EFTA countries
as a whole which means all EU/EFTA citizens living in EU/EFTA but not in their home country.

g =1 (IR
cnot:a =35 | 5

R;
7 -
e relative share )f EU/EFTA foreigners in Switzerland is ﬁ =2.95 times higher than the
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Figure 2: lllustration of the relative EU|/EFTA foreigners quantity (a;) for 31 EUJ/EFTA States
(Croatia is missing) for the year 2012.
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m is the unweighted mean of these values. Liechtenstein and Luxemburg have values above Switzerland.
The latter is indicated in black

Figure 2 illustrates the parameter a;, which is the EU/EFTA foreigner quantity of State
i (see Equation 6) for all EU/EFTA States except Croatia in the year 2012. oy is 0.29-
0.36 in the period under consideration. The factor for the cyclical unemployment, B;
(Equation 10) is shown in Subtable A2.2 for the years 2008-2012. Bcy is always 1 during
the years 2008-2012 and does therefore not lower dcy.

If we compare the intervention threshold dcz (Equation 5) in absolute numbers (i.e. dcy -
Pcy; values are shown in Table A3 in the annex) for t = 1 year from 2008-2011 in three
variations with s = 1o, s = 20 and s = 36 (m and o as in Table 1, Pcy as in Table Al),
always including the additional factors acy and Bcy (Table A2 in the annex), with the
actual net migration of EU/EFTA citizens in the respective following year from 2009-2012
(Table Al in the annex), Switzerland would have had intervention possibilities in all the
three variations (see the colored values in Table A3 in the annex).”® In the case of s = lo
and s = 2o in all 4 years from 2008-2011. The difference between the threshold value and
the actual net migration of EU/EFTA citizens ranges from about 30-60% for s = 1o and
from 2-42% for s = 25. In the case of s = 3o, Switzerland could only limited EU/EFTA
migration in the years 2008-2010. The difference between threshold value and actual net
migration here ranges between 1-32%. In short, under the assumption of our proposition
(s = 20, o; and PB; included), Switzerland could have taken measures to restrict migration
from EU/EFTA States in all the years in the time span of 2008-2011.

Results for 3-year Period

Table 2 shows the results for d; - P; (d; according to Equation 5 and Equation 12) in 3-year
averages (t = 3), i.e. for 2008-2010, 2009-2011 and 2010-2012 for all 32 EU/EFTA States.

26 Note again that we compare intervention thresholds calculated with data from year -1 (or t-1,/-2,-1-3) and
compare it with actual migration numbers of the year ¢. Put simply, at the beginning of the year 2013 we do in
reality not have the migration data for 2013. We have to take data from the previous year(s), i.e. 2012 (or 2010-
2012) to fix a threshold for the actual year. The comparisons are therefore made between different years leading
to the fact that only the calculated values from 2008-2011 have real immigration data from 2009-2012 for
comparison.
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The range of dcy; - Py varies from 22°761 (s = 1o, with o and B included, years 2008-2010) to
46’766 (s = 3o, with o and B included, years 2010-2012). If we take these two extreme values
as an example this would mean: Switzerland could have limited the net migration in the year
2011 to a very extreme, small value of 22’761 (in the case of a low threshold), whereas the real
net migration average was 57°076 in the period 2008-2010 and 43’777 in 2011; and that
Switzerland could have limited the net migration in 2013 to 46’766 (in the case of a high
threshold), whereas the real net migration average was only 43’227 in the period 2010-2012.
The difference between the threshold value (years 2008-2010 and 2009-2011) and the actual net
migration of EU/EFTA citizens (2011 and 2012) are 48% and 43% in the case of s = lo, 31%
and 20% for s = 20, 15% and 0% for s = 3c.

Summary of Results

- Altogether our calculations have shown that from a numerical point of view the
suggested formula yields to numbers in the right order of magnitude and a threshold
value in a reasonable range.

- We find it useful to consider a time period of 3 years (t = 3) in the calculations of
the thresholds to get a smoother time series of threshold values providing stability and
predictability. In addition, in the existing FMPA Art. 10(4) the period of reference is
3 years (see also Footnote 11).

- It seems reasonable to include the additional parameters o and B to describe the
situation of a country more accurately eventhough [ does not have any effect for
Switzerland at this time.

- As outlined above, we believe that s = 2 ¢ (see Equation 2, with x = 2) is the most
reasonable choice.

Concluding Remarks

Discussion of the Approach

Persistency on incompatible positions seldom leads to a result. An objective, transparent
approach based on quantitative criteria allows for a more constructive discussion beyond
the defence of incompatible positions.

Assumption: We assume that (i) a new popular vote on a constitutional revision is only
advisable if the problems (real or perceived ones) are seriously addressed beforehand and
that (ii) both the new article of the Swiss Constitution (flexibility on the basis of the
concrete wording) and the general set-up of the Swiss constitutional law (flexibility due to
the fact that implementation legislation needs not to be identical with the Constitution)
leave room for manoeuvre. Our approach could be a practicable way.

Advantages: On the one hand, the approach does not undermine the essential EU-
principle of the free movement of persons in its substance. On the other hand, Switzerland
obtains the security to be able to take migration limiting measures in exceptional
situations. The formula is not oriented towards Swiss sensitivities which means — purely
theoretically — that it could be applied in any other EU/EFTA State as well. Further, with
the EU being a frame of reference a dynamic development is respected. The formula is
showing solidarity: Switzerland makes its contribution to the proper functioning of the EU
internal market, however not an unlimited one. Finally, safeguard clauses are not alien to
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the Brussels reasoning,?’

“technical” approaches.”®

Possible disadvantages: The above mentioned advantage (that the model is conceived in
nondiscriminatory way on objective EU statistical data) could be viewed as a
disadvantage because the proposal could be interpreted as “external Switzerland” wants
to suggest a modification to the “EU internal” free movement of persons system as the
concept could theoretically also be applicable by EU Member States. This is not our
intention. In a way it would be paradoxical that the fact that the concept is based on
EU data would be considered as negative by the EU side. The current EU internal
discussion on possible modification (if at all) seems to turn around the question in what
way a Member Country could be allowed to take measures against the access to the
social security system or the abuse® of these systems. Our proposal is based on the pure
size of migration. It makes no direct reference to an anti-abuse-clause although in the
concept of avoidance of excessive migration the avoidance of abuse is indirectly also
addressed.

as well as the basic approach to solve “political” problems via

Outlook

To analyze to which extent a proposal is suited to achieve a target (i.e. the reconciliation
of the constitutional mandate regarding migration with the bilateral agreements with the
EU), the following three criteria should be considered:

1)The legal compatibility with the Swiss legal system, in particular Art. 121a of the Swiss
Constitution.

ii)The political acceptance within Switzerland. Are the measures sufficient from the
viewpoint of the Parliament and the Swiss population?

iii)The acceptance in the EU.

Comment:

Ad iii): In our view, an approach with a safeguard clause could be accepted by the EU,
if the clause is not so restrictive that the principle of free movement of persons is
questioned. Even more so as the proposal is in line with the already existing safeguard
clause and could be seen as a clarification with regard to the legal term of “serious
economic or social difficulties” mentioned in FMPA Art. 14(2) (see also, e.g., Kaddous
2014).

Ad ii): Conversely, for the acceptance within Switzerland it is important that the clause
could have an effect. Another essential factor for the Swiss acceptance will be the shaping
of the accompanying, internal measures (see above). The actual implementation of
accompanying measures as well as stringent controls over potential abuse are indeed

27 See e.g., Art. 10, Agreement on Agriculture, 21. June 1999; Art. 10(4), FMPA [exp. 12 years after entry into
force] 21. June 1999; Art. 46, Art. 47, Art. 48, Land Transport Agreement 21. June 1999; Art. 7(5a), Schengen
Association Agreement; Art. 4 [,order public” clause] Fight against Fraud; Art. 112 EEA Agreement, 2. May
1992.; Art. 24 and 26 Free Trade Agreement, 22. July 1972.

2 See e.g., Regulation (EU) No 253/2014 of the European Parliament and of the council of 26 February
2014amending Regulation (EU) No 510/2011 to define the modalities for reaching the 2020 target to reduce CO,
emissions from new light commercial vehicles; Regulation (EU) No 134/2014 of 16 December 2013 supplementing
Regulation (EU) No 168/2013 of the European Parliament and of the Council with regard to environmental and
propulsion unit performance requirements and amending Annex V thereof.

2 See e.g., the EUCJ judgment, 11.11.14, regarding the denial of local benefits for EU migrants.
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crucial. The design of these measures should be such that the safeguard clause does not
have to be applied or only in exceptional circumstances.

Ad 1): It would require further clarifications to judge to what extent a referendum would
be sufficient for a possible political legitimization to verify the constitutionality of this
proposal.

The proposal for a solution presented here is thought to be a basis for discussion and a
contribution to the research in a political sensible issue. The form of the equations, the
relevant parameters and their weights should be subject to the real negotiations between
the parties involved.
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Table A2: Subtable 1) Overview of o; (Equation 6) for the years 2009-2012. Note that for a better
comparability, values above 1 are not set to 1 in this table. Subtable 2) Overview of f; (Equation 10)
for the years 2009-2012. For the calculation of f; for the year 2009, only the last 9 (not 10) years

were available

1) o 2) B

2009 2010 2011 2012 2009 2010 2011 2012
Belgium 0,75 0,75 0,76 0,74 Belgium 1,00 1,00 1,00 1,00
Bulgaria 45,07 44,65 44,84 46,59 Bulgaria 1,00 1,00 1,00 1,00
Czech Republic 3,40 3,74 3,96 3,54 Czech Republic 1,00 1,00 1,00 1,00
Denmark 2,00 1,96 1,92 1,80 Denmark 0,60 0,51 0,50 0,92
Germany 1,41 1,45 1,47 1,38 Germany 1,00 1,00 1,00 1,00
Estonia 6,01 5,97 5,41 4,69 Estonia 0,23 0,16 0,57 1,00
Ireland 0,52 0,55 0,60 0,61 Ireland 0,13 0,13 0,13 0,16
Greece 3,32 3,40 3,76 3,79 Greece 1,00 0,49 0,14 0,08
Spain 1,07 1,11 1,16 1,15 Spain 0,13 0,13 0,11 0,09
France 2,28 2,34 2,42 2,36 France 1,00 1,00 1,00 1,00
Croatia : : : . Croatia 1,00 1,00 1,00 0,37
ITtaly 2,46 2,32 2,27 2,08 Italy 1,00 1,00 1,00 0,54
Cyprus 0,49 0,40 0,42 0,41 Cyprus 0,79 1,00 0,37 0,17
Latvia 17,85 17,89 18,21 18,61 Latvia 0,14 0,14 026 0,54
Lithuania 44,53 47,40 55,63 51,18 Lithuania 0,30 0,17 0,27 0,71
Luxemburg 0,13 0,13 0,14 0,14 Luxemburg 0,68 1,00 1,00 1,00
Hungary 4,33 4,12 4,02 6,14 Hungary 0,28 0,30 0,36 0,56
Malta 1,95 1,63 1,82 1,76 Malta 1,00 1,00 1,00 1,00
Netherlands 2,70 2,62 2,56 2,37 Netherlands 1,00 1,00 1,00 1,00
Austria 1,07 1,25 1,23 0,98 Austria 1,00 1,00 1,00 1,00
Poland 98,77 126,04 126,75 105,40 Poland 1,00 1,00 1,00 1,00
Portugal 5,94 5,53 5,27 5,00 Portugal 0,27 028 025 0,18
Romania 163,06 : 147,72 Romania 1,00 1,00 1,00 1,00
Slovenia 8,58 8,19 8,12 7,56 Slovenia 1,00 1,00 0,68 0,67
Slovakia 7,78 6,78 6,55 5,08 Slovakia 1,00 1,00 1,00 1,00
Finland 4,83 4,64 4,47 4,02 Finland 1,00 1,00 1,00 1,00
Sweden 1,50 1,51 1,57 1,54 Sweden 0,52 1,00 1,00 1,00
United Kingdom 1,65 1,60 1,58 1,39  United Kingdom 0,39 0,67 0,59 1,00
Iceland : 0,91 0,98 0,99 Iceland 0,22 0,31 041 1,00
Liechtenstein 0,18 0,19 0,20 0,19 Liechtenstein 1,00 1,00 1,00 1,00
Norway 1,36 1,26 1,16 1,01 Norway 1,00 1,00 1,00 1,00
Switzerland 0,35 0,35 0,36 0,35 Switerzland 1,00 1,00 1,00 1,00
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